
Jw.Y 30, 1954 

Hon. Frank Muse1 Opinion HO. MS 144 
Goutit y Attorney 
Mitchell County 
Colorado City, Texas 

Ret Application of State fishing 
laws to Lake Colorado City. 

Dear Hr. Gincelr 

In your request for an opinion you posed substan- 
tially the following questions: 

1. Are the fish in Lake Colorado City 
phbliu property of the State of Texas’under 
Artlale 4026, Vernon18 Civil Statutes, OP 
ape they so confined as to be private prop- 
erty to which fishing and game regulations 
do not apply? 

2. If the fish are public property, 
does that in Itself give the publio the right 
of fishery in the entire lake, as well as 
that portion owned by the city? 

3. What Is the effeot of Senate Bill 
432, Chapter 220, Acts of the 52nd Le.glsla- 
ture, 3.951, codified as Artlola 678j of Ver- 
non (s Penal Code, upon fishing in the lake? 

4. 
water, * 

If the water in the lake Is ‘publio 
so as to give the public the right to 

fish in the lake, would the fact that the lake 
bed land is owned in a proprietary aapaoity 
destroy the “public” character of the water 
whioh overlays the land? 

Artlale 4026 provides I 

“All fish and other aquatic animal life 
contained in the fresh water rivers, creeks, 
and streams and la lakes OP sloughs subject 
to overflow from rivers OF other streams wlth- 
In the borders of this State are hereby de- 
olared to be the property of the people of 
this State. . . .’ 



, 
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“PiVfiPS, 
It will be noted that this artlole applies to all 

oreeks, and streams,” 
navigable ones. 

not limiting itself to the 
Thus, even were it determined that Morgan1s 

Creek, the souroe of Lake Colorado City, were i;nonnavlgable, 
the fish in the creek would still be the .propert of the 
State. In Corpus Jurls Secundum (Vol. 36, p* 85 5 ) it is said; 

“This legislative power extends to fish- 
erles in private or nnonnavlgable waters, which 
by the oommon law would be private property, 
at, least where such waters are oonnected with. 
other waters In which other persona have the 
right tofish. . . .” 

This right of the State la baaed on the theory that fish are 
ferae n&urae until reduqed to possession by, come 
Sonet3 v. Stati :, 119 Tex. Grim, 126, 45 S.W.2d 612 7 

erson. 
1932); State 

z$i+4%% 
-9 N.W. 289 (Wis. Sup. 1933). If the fish ai;?;;- 

a pond without means of escape they havebeen sub- 
jetted to suoh~uontrol as to, make. them private-property. Jones 
v. State, supra; A!. Q, Opinions o-2343, v-1516. - ‘.. 

Whether the fishing regulations would, ~applyij there- 
fore, would depend on whether the fish had some means of getting 
out of the lake. Sinoe your letter states that Morgan’s Creek 
furnishes such an outlet at various times of the year, and there 
being a further outlet over the dam: when the lake shall be full, 
it is our opinion that the fish in Lake Colorado City are prop- 
erty of the State and subject to regulation by the Legislature. 
The intermittent character of .the outlet has been held by the 
weight of authority as being without legal consequence on this 
question. People v. Brld 31 N.E~. 115 (Ill. Sup. 1892); 
State v. Lewder, 153 N E (Ind. Supi 1926); People v. Lewis, 

oh. Sui.‘1924); Ra v State 1 
cover, the Legis +iii&d&::%?i:%: l a ure 

that this be so by providing that rakes or sloughs "subject to 
overflow" (certainly not aeaeas~arilg ,a regular oaourelloe) from 
rlvere or streams be oonsldered public waters for this purpose. 
(Art. 4026) 

id”; S .X.26 127 

An abutting landowner whose field uotes 

of h:;d. 
QPOSS a non navi able lake and who., by virtue there- 

e o a epecifio portion of the bed of 
t$ lake, has a right to control that part of the 
surfaoe of the, lake above hiu land, lnoluding the 
right to fish~in or boat upon the water, and that 



- 
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any use or lnterfetienoe therewith by another oon- 
Btitutes an infringement on his rights as, such 
owner. . . .w (Eniphasls added.) 

The court goes on to oonatrue Artlale 4026, supPa, 
oonoluding that although~ the fish in the lake were public 
property by virtue of Its p~ovislons, 

I’ It was never intended that thereby 
a stra&r’Bhould have a right to enter upon 
the pPivate:pPoperty of another for the purpose 
of oatohing fish, although the fish until caught 
belong to the public. . . .” 

As to the third question, Senate Bill 432, BupPa, 
n&keB it unlawful for any pePson to oatoh or take any type of 
fish from the waters of Lake Colorado City for the purpose of 
sale. It is olear from this the act reoogniaes only that the 
fiBh in the lake are property of the State and subject to ,its 
regulations. The act could not be construed as Peoognislng the 
lake to be “public waters,” in the Bepse that the publio would 
have a right to fish unrestrictedly upon It. 

If it were to be ascertained that Horganls Creek has 
an avePage wtdth of thirty feet from out bank to cutbank from 
Its mouth to a wlnt above the lake. the stream. and conse- 
quentl$ the lake, would then be @xvi able. Art. 5302 V.C.S * 
Heard v. Town of Refuglo, 129 Tex. 3&g, 103 S.W.2d 726 (1937j? 

. . Opinion O-150. The public would then have the right to 
fish iti any part of the like , regardless of who owned the bed 
of the lake. 
26 441 (1915). 

Diverslon’Lake Club v. Heath, 126 Tex. 129, 86 S.W. 
The answer to the fourth auestlon. then. would . ___,~ 

be in the negative. 

Yours very truly, 

JOHll‘pEN SHEPPFXD 
Attb+ey @&tier&L : 

ELC/wb/Pt 

BY 
u;If* 

Edmund L. Cogburn 
Assistant 

. 


